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Executive Summary

Congressional reauthorization of the FTC is long overdue. It has been twenty-two years
since Congress last gave the FTC a significant course-correction and even that one, codify-
ing the heart of the FTC’s 1980 Unfairness Policy Statement, has not had the effect Con-
gress expected. Indeed, neither that policy statement nor the 1983 Deception Policy State-
ment, nor the 2015 Unfair Methods of Competition Enforcement Policy Statement, will, on
their own, ensure that the FTC strikes the right balance between over- and under-
enforcement of its uniquely broad mandate under Section 5 of the FTC Act.

These statements are not without value, and we support codifying the other key provisions
of the Unfairness Policy Statement that were not codified in 1980, as well as codifying the
Deception Policy Statement. In particular, we urge Congress or the FTC to clarify the
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meaning of “materiality,” the key element of Deception, which the Commission has effec-
tively nullified.

But a shoring up of substantive standards does not address the core problem: ultimately, that
the FTC’s processes have enabled it to operate with essentially unbounded discretion in de-
veloping the doctrine by which its three high level standards are applied in real-world cases.

Chiefly, the FTC has been able to circumvent judicial review through what it calls its
“common law of consent decrees,” and to effectively circumvent the rulemaking safeguards
imposed by Congress in 1980 through a variety of forms of “soft law”: guidance and rec-
ommendations that have, if indirectly and through amorphous forms of pressure, essentially
regulatory effect.

At the same time, and contributing to the problem, the FTC has made insufficient use of its
Bureau of Economics, which ought to be the agency’s crown jewel: a dedicated, internal
think tank of talented economists who can help steer the FTC’s enforcement and policymak-
ing functions. While BE has been well integrated into the Commission’s antitrust decision-
making, it has long resisted applying the lessons of law and economics to its consumer pro-
tection work.

The FTC is, in short, in need of a recalibration. In this paper we evaluate nine of the seven-
teen FTC reform bills proposed by members of the Commerce, Manufacturing and Trade
Subcommittee, and suggest a number of our own, additional reforms for the agency.

Many of what we see as the most needed reforms go to the lack of economic analysis. Thus
we offer detailed suggestions for how to operationalize a greater commitment to economic
rigor in the agency’s decision-making at all stages. Specifically, we propose expanding the
proposed requirement for economic analysis of recommendations for “legislation or regula-
tory action” to include best practices (such as the FTC commonly recommends in reports),
complaints and consent decrees. We also propose (and support bills proposing) other mech-
anisms aimed at injecting more rigor into the Commission’s decisionmaking, particularly by
limiting its use of various sources of informal or overly discretionary sources of authority.

The most underappreciated aspect of the FTC’s processes is investigation, for it is here that
the FTC wields incredible power to coerce companies into settling lawsuits rather than liti-
gating them. Requiring that the staff satisfy a “preponderance of the evidence” standard for
1ssuing consumer protection complaints would help, on the margin, to embolden some de-
fendants not to settle. Other proposed limits on the aggressive use of remedies and on the
allowable scope of the Commission’s consent orders would help to accomplish the same
thing. Changing this dynamic even slightly could produce a significant shift in the agency’s
model, by injecting more judicial review into the FTC’s evolution of its doctrine.

Commissioners themselves could play a greater role in constraining the FTC’s discretion, as
well, keeping the FTC focused on advancing consumer welfare in everything it does. To-
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gether with the Bureau of Economics, these two internal sources of constraint could partly
substitute for the relative lack of external constraint from the courts.

We are not wholly critical of the FTC. Indeed, we are broadly supportive of its mission.
And we support several measures to expand the FTC’s jurisdiction to cover telecom com-
mon carriers and to make it easier for the FTC to prosecute non-profits that engage in for-
profit activities. We enthusiastically support expansion of the FTC’s Bureau of Economics.
And we recommend expansion of the Commission’s competition advocacy work into a full-
fledged Bureau, so that the Commission can advocate at all levels of government — federal,
state and local — on behalf of consumers and against legislation and regulations that would
hamper the innovation and experimentation that fuel our rapidly evolving economy.

But most of all, Congress should not take the FTC’s current processes for granted. Ultimate-
ly, the FTC reports to Congress and it is Congress’s responsibility to regularly and carefully
scrutinize how the agency operates. The agency’s vague standards, sweeping jurisdiction,
and its demonstrated ability to circumvent both judicial review and statutory safeguards on
policy making make regular reassessment of the Commission through biennial reauthoriza-
tion crucial to its ability to serve the consumers it is tasked with protecting.

1ii



Table of Contents

Executive Summary i
Introduction |
The FTC’s History: Past is ProlOgUE .........uuuuuuuuueuuueunneneneneneeenennennneeenieieietieieieieieieeeieiesesssssssssssssssssssssssnns 5
The Inevitable Tendency Towards the Discretionary Model..............ccceeeeieiiieiiieieieieieieieiciciccescccccscnnns 7
The Doctrinal Pyramid.....ccciiiiiiiiiiiiiiininiiiiiiisininnnnnenemeneeeesessssssssssstssecceeeseseeeeesesssssessssssssssssssssssssssssns 12
OUr Proposed REfOFIMS ....uuuuuueueueuenenenenenennneneneneeeneteieteeeeeteteeeeeteeeeesssssssssssssssssssssssssssssssssssssssssssssssssssssns 13
FTC Act Statutory Standards 15
UNFAIFNESS cuveiiieiiiiniitiieniiiiitittiienisnintetteesssssssnnsessesssssssssssessssssssssssssssssssssssassesssssssssasassssssssssssassssssssssnnes 15
The Statement on Unfairness Reinforcement & Emphasis (SURE) Act ...........cuuuueeeeeeeeeeeeeeeeeeenee 15
Deception & Materiality .....eeeeeeeeeeeiiiiiiiiiiiiieiiiiiiiiieiiiiiiiiiiiissssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssees 21
No Bill Proposed.. . . cecesssssssssnenene . . . . 21
Unfair Methods of Competltlon ........................................................................................................... 28
No Bill Proposed... cerennnteeeeesesnnns cesennnnreeesesnnns 28
Enforcement & Guidance 31
Investigations and Reporting on INvestigations......ccciuiiiiiiiiiiiinnnunnnnnnnneneneneneeneeeeeeeeeeeeeeeeeeeeeeeeseseeeeen 38
The Clarifying Legality & Enforcement Action Reasoning (CLEAR) Act.........cccceceeciunneeeeeccccsnnnne 38
Economic Analysis of Investigations, Complaints, and Consent Decrees............eeeeeeeeeeeveeeeeeeeeeeeeeees 48
No Bill Proposed.. cersssssteeteesssnrnttetessssssttntaessssssnsanaaasane . . . . 48
Economic Analysis in Reports & “Recommendatlons ...................................................................... 53
The Revealing Economic Conclusions for Suggestions (RECS) Act.. . cesssssnneeessssnnnns 53
Other Sources of Enforcement Authority (Guidelines, €tc.) ....cccceeiiiiiiiiiiiiiiciiiciiicissnicscienenenennnnnnnees 64
The Solidifying Habitual & Institutional Explanations of Liability & Defenses (SHIELD) Act ....64
Remedies 68
Appropriate Tailoring of ReEMedi@s.........uuuuuuuuuuuuuuunnenenennnenenennneneneteneteeeeeteeieeeeeieeeeeeetetesssesssssssssssssssssses 68
No Bill Proposed.. . . cecsssesessssennns . . . . 68
Consent Decree Duration & Scope ...................................................................................................... 75
The Technological Innovation through Modernizing Enforcement (TIME) Act...........cccceeeeeeeeee 75
Other Process Issues 78
OPen INVESLIGALIONS «.cunnnnnnereinneeereeeeeteeeteteteteeeteteteettetttetetetetteeeessssssssssssssssssssssssssssssssssssssssssssssssssssnns 78
The Start Taking Action on Lingering Liabilities (STALL) Act....... ceeessssssssssssssnsnsnsnsnnsnnnnanes 78
CoOMMISSIONEY MEELINGS . .uuuuuueneeeeenerereeereeetetetetetetetttetettteteteteettetttestssssssssssssssssssssssssssssssssssssssssssssssssssssses 8l
The Freeing Responsible & Effective Exchanges (FREE) Act cesennnnneeeenees 8l

Part I Liti@ation....eceeeieeeieieiiiiiiiiieieieienenesesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 82
Standard for Settling CaSES .....uuuuuueeeeeeeeeeeeeeteteeeeeteeeeeetieeetetetttettteteeesessssssssssssssssssssssssssssssssssssssssssssssssses 86
No Bill Proposed.. . . . cesssnnnreensesnns . . . . 86
Competition Advocacy 87
Expanding FTC Jurisdiction 92
FTC Jurisdiction over COmMMON CaFFi€FS c.ccccureereeercsscnenerrsesssssssssseassssssssssssssscsssssssssssssssssssssssssssssssssssss 93
The Protecting Consumers in Commerce Act of 2016....... . . . 93

FTC Jurisdiction over Tax-Exempt Organizations & NoNprofits ...........cccccceueueueueeeeeneeeneneeeeeeeeeeeeens 96
The Tax Exempt Organizations Act . ceessssssssssnnnans . . . . 96
Rulemaking 98
Economic Analysis in All FTC Rulemakings .....ccccccieiiiiiiiiiiininissnsssnnnnnnnnneneneeesesessesessessessssesseeesseseeeeees 98
No Bill Proposed.. . . . cecsssesssssssennns . . . . 98
Issue-Specific RUIEMAKINGS...ccciiiiiiiiiiiiiiiiiiiiiiiiiiiiinisisssssissnnnnnenemeneneesssssssssssssssssseeeeeeeeeeeeesesssssssssssssssses 101
Several Bills Proposed...... cecessessssssnnnnes . . . ceesesssesssssssssnssnsnsnnnnnnnns 101
Conclusion 104

iv



Considering that rules of the Commission may apply to any act or practice “af-
fecting commerce”, and that the only statutory restraint is that it be unfair, the
apparent power of the Commission with respect to commercial law is virtually
as broad as the Congress itself. In fact, the Federal Trade Commission may be
the second most powerful legislature in the country.... All 50 State legislatures
and State Supreme Courts can agree that a particular act is fair and lawful, but
the five-man appointed FTC can overrule them all. The Congress has little con-
trol over the far-flung activities of this agency short of passing entirely new
legislation.'

Sens. Barry Goldwater & Harrison Schmitt, 1980

Within very broad limits, the agency determines what shall be legal. Indeed,
the agency has been “lawless’” in the sense that it has traditionally been be-

yond judicial control .
Former FTC Chairman Tim Muris, 1981

The FTC’s investigatory power is very broad and is akin to an inquisitorial
body. On its own initiative, it can investigate a broad range of businesses without

any indication of a predicate offense having occurred.’
Prof. Chris Hoofnagle, 2016

Introduction

Only by the skin of its teeth did the Federal Trade Commission survive its cataclysmic con-
frontation with Congress in 1980. Today, the Federal Trade Commission remains the clos-
est thing to a second national legislature in America. Its jurisdiction covers nearly every
company in America. It powers over unfair and deceptive acts and practices (UDAP) and
unfair methods of competition (UMC) remain so inherently vague that the Commission re-
tains unparalleled discretion to make policy decisions that are essentially legislative. The
Commission increasingly wields these powers over high tech issues affecting not just the
high tech sector, but, increasingly, every company in America. It has become the de facto

1'S. Rep. No. 96-184, at 18 (1980), available at
http://digitalcollections.library.cmu.edu/awweb/awarchive?type=file&item=417102.

2 Timothy J. Muris, Judicial Constraints, in THE FEDERAL TRADE COMMISSION SINCE 1970: ECONOMIC REGU-
LATION AND BUREAUCRATIC BEHAVIOR, 35, 49 (Kenneth W. Clarkson & Timothy J. Muris, eds., 1981).

* CHRIS JAY HOOFNAGLE, FEDERAL TRADE COMMISSION PRIVACY LAW & PoLICY 102 (2016).
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Federal Technology Commission — a moniker we coined,* but which Chairwoman Edith
Ramirez has embraced.’

For all this power, either by design or by neglect, the FTC is also “a largely unconstrained
agency.”® “Although appearing effective, most means of controlling Commission actions
are virtually useless, owing to lack of political support and information, lack of interest on
the part of those ostensibly monitoring the FTC, or FTC maneuvering.”” At the same time,
“[t]he courts place almost no restraint upon what commercial practices the FTC can pro-
scribe....”8

The vast majority of what the FTC does is uncontroversial — routine antitrust, fraud and
advertising cases. Yet, as the FTC has dealt with cutting-edge legal issues, like privacy, data
security and product design, it has raised deep concerns not merely about the specific cases
brought by the FTC, but also that the agency is drifting away from the careful balance it
struck in its 1980 Unfairness Policy Statement (UPS)’ and its 1983 Deception Policy State-
ment (DPS)."°

We applaud the Commerce, Manufacturing & Trade Subcommittee for taking up the issue
of FTC reform, and for the seventeen bills submitted by members of both parties. Even if no
legislation passes this Congress, active engagement by Congress in the operation of the
Commission was crucial in the past to ensuring that the FTC does not stray from its mission
of serving consumers. But active congressional oversight has been wanting for far too long.

4 Berin Szoka & Geoffrey Manne, The Second Century of the Federal Trade Commission, TECHDIRT (Sept. 26,
2013), available at https:/ /www.techdirt.com/blog/innovation/articles/20130926/16542624670/second-
century-federal-trade-commission.shtml, see also Consumer Protection & Competition Regulation in a High-Tech
World: Discussing the Future of the Federal Trade Commission, Report 1.0 of the FTC: Technology & Reform Pro-
ject, 3 (Dec. 2013), available at http://docs.techfreedom.org/FTC Tech Reform Report.pdf.

5 Kai Ryssdal, The FTC is Dealing with More High Tech Issues, MARKETPLACE (Mar. 7, 2016), available at
http://www.marketplace.org/2016/03/07/tech/ftc-dealing-more-high-tech-issues.

6 Part I: The Institutional Setting, in THE FEDERAL TRADE COMMISSION SINCE 1970, supra note 2 at 11.
TId. at 11-12.
8 Timothy J. Muris, Judicial Constraints, in id. 35, 43.

® Letter from the FTC to the House Consumer Subcommittee, appended to In re Int’l Harvester Co., 104 F.T.C. 949,
1073 (1984) [“Unfairness Policy Statement” or “UPS”], available at http://www.ftc.gov/ftc-policy-statement-
on-unfairness.

10 Letter from the FTC to the Committee on Energy & Commerce, appended to Cliffdale Assocs., Inc., 103 F.T.C. 110,
174 (1984) [“Deception Policy Statement” or “DPS”], available at http://www.ftc.gov/ftc-policy-statement-on-
deception.
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Not since 1996 has Congress reauthorized the FTC,!! and not since 1994 has Congress actu-
ally substantially modified the FTC’s standards or processes.'?

The most significant thing Congress has done regarding the FTC since 1980 was the 1994
codification of the Unfairness Policy Statement’s three-part balancing test in Section 5(n).
But even that has proven relatively ineffective: The Commission pays lip service to this test,
but there has been essentially none of analytical development promised by the Commission
in the 1980 UPS:

The present understanding of the unfairness standard is the result of an evolu-
tionary process. The statute was deliberately framed in general terms since Con-
gress recognized the impossibility of drafting a complete list of unfair trade prac-
tices that would not quickly become outdated or leave loopholes for easy evasion.
The task of identifying unfair trade practices was therefore assigned to the Com-
mission, subject to judicial review, in the expectation that the underlying crite-
ria would evolve and develop over time.

The Commission no doubt believes that it has carefully weighed (1) substantial consumer
injury with (2) countervailing benefit to consumers or to competition, and carefully assessed
whether (3) consumers could “reasonably have avoided” the injury, as Congress required by
enacting Section 5(n). But whatever weighing the Commission has done in its internal deci-
sion-making is far from apparent from the outside, and it has not been done by the courts in
any meaningful way."* As former Chairman Tim Muris notes, “the Commission’s authority
remains extremely broad.”'*

The situation is little on better on Deception — at least, on the cutting edge of Deception
cases, involving privacy policies, online help pages, and enforcement of other promises that
differ fundamentally from traditional marketing claims. Just as the Commission has ren-
dered the three-part Unfairness test essentially meaningless, it has essentially nullified the
“materiality” requirement that it volunteered in the 1983 Deception Policy Statement. The
Statement began by presuming, reasonably, that express marketing claims are always materi-

! Federal Trade Commission Reauthorization Act of 1996, Pub. L. 104-216, 110 Stat. 3019 (Oct. 1, 1996),
available at http://uscode.house.gov/statutes/pl/104/216.pdf.

12 Federal Trade Commission Act Amendments of 1994, Pub. L. 103-312, 108 Stat. 1691 (Aug. 26, 1994)
available at http://uscode.house.gov/statutes/pl/103/312.pdf.

13 See infra at 39.

' Statement of Timothy J. Muris, Hearing on Financial Services and Products: The Role of the Fed. Trade
Commission in Protecting Customers, before the Subcomm. on Consumer Protection, Product Safety, and
Insurance of the S. Comm. on Commerce, Science, and Transportation, 111th Cong. 2 (2010), 28, available at
http://lawprofessors.typepad.com/files/muris senate testimony ftc role protecting consumers 3-17-

101.pdf.
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al, but the Commission has extended that presumption (and other narrow presumptions of
materiality in the DPS) to cover essentially al/ deception cases."

Congress cannot fix these problems simply by telling the FTC to dust off its two bedrock
policy statements and take them more seriously (as it essentially did in 1994 regarding Un-
fairness). Instead, Congress must fundamentally reassess the process that has allowed the
FTC to avoid judicial scrutiny of how it wields its discretion.

The last time Congress significantly reassessed the FTC’s processes was in May 1980, when it
created procedural safeguards and evidentiary requirements for FTC rulemaking. These re-
forms were much needed, and remain fundamentally necessary (although we do, below, en-
courage the FTC to attempt a Section 5 rulemaking for the first time in decades in order to
provide a real-world experience of how such rulemakings work and whether Congress might
make changes at the margins to facilitate reliance on that tool).'

But these 1980 reforms failed to envision that the Commission would, eventually, find ways
of exercising the vast discretion inherent in Unfairness and Deception through what it now
proudly calls its “common law of consent decrees”!” — company-specific, but cookie-cutter
consent decrees that have little to do with the facts of each case (and always run for twenty
years). These consent decrees are bolstered by the regular issuance of recommended best
practices in reports and guides that function as quasi-regulations, imposed on entire indus-
tries not by rulemaking but by the administrative equivalent of a leering glare. Together,
these new tactics have allowed the FTC to effectively circumvent not only the process re-

15 See infra at 21.
16 See infra at 99.

17 “Together, these enforcement efforts have established what some scholars call ‘the common law of privacy’
in the United States.” Julie Brill, Commissioner, Fed. Trade Comm’n, Remarks to the Mentor Group Forum for
EU-US Legal-Economic Affairs Brussels, April 16, 2013, 3 (Apr. 16, 2013), available at
https://www.ftc.gov/sites/default/files/documents/public_statements/remarks-mentor-group-forum-eu-us-
legal-economic-affairs-brussels-belgium/ 13041 6mentorgroup.pdf (citing Christopher Wolf, Targeted Enforce-
ment and Shared Lawmaking Authority As Catalysts for Data Protection in the United States (2010), available at
http://www .justice.gov.il/NR/rdonlyres/8D438C53-82C8- 4F25-99F8-

E3039D40E4E4/26451/Consumer WOLFDataProtectionandPrivacyCommissioners.pdf (FTC consent de-
crees have “created a ‘common law of consent decrees,” producing a set of data protection rules for businesses
to follow.”)). FTC Chairman Edith Ramirez said roughly the same thing in a 2014 speech:

I have expressed concern about recent proposals to formulate guidance to try to codify our
unfair methods principles for the first time in the Commission’s 100 year history. While I
don’t object to guidance in theory, I am less interested in prescribing our future enforcement
actions than in describing our broad enforcement principles revealed in our recent precedent.

Quoted in Geoftrey Manne, FTC Commissioner Joshua Wright gets his competition enforcement guidelines, TRUTH ON
THE MARKET (Aug. 13, 2015), available at https://truthonthemarket.com/2015/08/13/ftc-commissioner-
joshua-wright-gets-his-competiton-enforcement-guidelines/ (speech video available at
http://masonlec.org/media-center/299).
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forms of May 1980 but also the substantive constraints volunteered by the FTC later that
year in the Unfairness Policy Statement and, three years later, in the Deception Policy
Statement.

Such process reforms are the focus of this paper. The seventeen bills currently before the
Subcommittee would begin to address these problems — but only begin. In this paper we
evaluate nine of the proposed bills in turn, offer specific recommendations, and also offer a
slate of our own additional suggestions for reform.

Our most important point, though, is not any one of our proposed reforms, but this: The
default assumption should not be that the FTC continues operating indefinitely without
course corrections from Congress.

Justice Scalia put this point best in his 2014 decision, striking down the EPA’s attempt to
“rewrite clear statutory terms to suit its own sense of how the statute should operate,” when
he said: “We are not willing to stand on the dock and wave goodbye as EPA embarks on
this multiyear voyage of discovery.”'® The point is more, not less, important when a statute
like Section 5 has been “deliberately framed in general terms since Congress recognized the
impossibility of drafting a complete list of unfair trade practices that would not quickly be-
come outdated or leave loopholes for easy evasion”: trusting the FTC to follow an “evolu-
tionary process” requires regular, searching reassessments by Congress. This need is especial-
ly acute given that the “underlying criteria” have not “evolve[d] and develop[ed] over time”
through the “judicial review” expected by both Congress and the FTC in 1980 — at least,
not in any analytically meaningful way.

Reauthorization should happen at regular two-year intervals and it should never be a pro
forma rubber-stamping of the FTC’s processes. Each reauthorization should begin from the
assumption that the FTC is a uniquely important and valuable agency — one that can do
enormous good for consumers, but also one whose uniquely broad scope and broad discre-
tion require constant supervision and regular course corrections. Regular tweaks to the
FTC’s processes should be expected and welcomed, not resisted.

The worst thing defenders of the FTC could do would be allowing the FTC to drift along
towards the kind of confrontation with Congress that nearly destroyed the FTC in 1980.

The FTC’s History: Past is Prologue

It is no exaggeration to say that the 1980 compromise over unfairness saved the FTC from
going the way of the Civil Aeronautics Board, which Congress began phasing out in 1978
under the leadership of Alfred Kahn, President Carter’s de-regulator-in-chief. President

8 Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2446 (2014).



Carter signed the 1980 FTC Improvements Act even though he objected to some of its pro-
visions because, as he noted, “the very existence of this agency is at stake.”' Those reforms
to the FTC’s rulemaking process, enacted in May 1980, were only part of what saved the
FTC from oblivion.

Driven largely by outrage over the FTC’s attempt to regulate children’s advertising, Con-
gress had allowed the FTC’s funding to lapse, briefly shuttering the FTC. As Howard
Beales, then (in 2004) director of the FTC’s Bureau of Consumer Protection, noted, “shut-
ting down a single agency because of disputes over policy decisions 1s almost unprecedent-
ed.”? In the mid-to-late 1970s, the FTC had interpreted “unfairness” expansively in an at-
tempt to regulate everything from funeral home practices to labor practices and pollution.
Beales and former FTC Chairman, Tim Muris, summarize the problem thusly:

Using its unfairness authority under Section 5, but unbounded by meaningful
standards, in the 1970s the Commission embarked on a vast enterprise to trans-
form entire industries. Over a 15-month period, the Commission issued a rule a
month, usually without a clear theory of why there was a law violation, with on-
ly a tenuous connection between the perceived problem and the recommended
remedy, and with, at best, a shaky empirical foundation.?

When the FTC attempted to ban the advertising of sugared cereals to children, the Wash-
ington Post dubbed the FTC the “National Nanny.”? This led directly to the 1980 FTC Im-
provements Act — the one Sens. Goldwater and Schmitt endorsed in the quotation that
opens this paper.

In early 1980, by a vote of 272-127, Congress curtailed the FTC’s Section 5 rulemaking
powers under the 1975 Magnuson-Moss Act, imposing additional evidentiary and proce-
dural safeguards.” But the FTC refused to narrow its doctrinal interpretation of unfairness
until Congress briefly shuttered the FTC in the first modern government shutdown. In De-
cember, 1980, the FTC issued its Unfairness Policy Statement, promising to weigh (a) sub-

¥ Jimmy Carter, Federal Trade Commission Improvements Act of 1980 Statement on Signing H.R. 2313 into Law (May
28, 1980), available at http://www.presidency.ucsb.edu/ws/7pid=44790.

2 J. Howard Beales 111, Advertising to Kids and the FTC: A Regulatory Retrospective that Advises the Present, 8 n.32
(2004), available at https://www.ftc.gov/sites/default/files/documents/public statements/advertising-kids-
and-ftc-regulatory-retrospective-advises-present/040802adstokids.pdf.

21 7. Howard Beales III & Timothy J. Muris, Striking the Proper Balance: Redress Under Section 13(B) of the FTC
Act, 79 ANTITRUST L. J. 1, 1 (2013), available at

http://papers.ssrn.com/sol3/papers.cfm?abstract id=2764456.

22 Editorial, WASH. POST (Mar. 1, 1978), reprinted in MICHAEL PERTSCHUK, REVOLT AGAINST REGULATION,
69-70 (1982); see also Beales, supra note 20, at 8 n.37 (“Former FTC Chairman Pertschuk characterizes the
Post editorial as a turning point in the Federal Trade Commission’s fortunes.”).

2 Federal Trade Commission Act Improvements Act of 1980, Pub. L. 96-252, 94 Stat. 374 (May 28, 1980),
available at http://uscode.house.gov/statutes/pl/96/252 . pdf.
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stantial injury against (b) countervailing benefit and (c) to focus only on practices consumers
could not reasonably avoid. Last year, the FTC finally adopted a Policy Statement on Un-
fair Methods of Competition that parallels the two UDAP statements.?

In 1994, in Section 5(n), Congress codified the core requirements of the UPS, and further
narrowed the FTC’s ability to rely on its assertions of what constituted public policy. This
was the last time Congress substantially modified the FTC Act — meaning that the Com-
mission has operated since then without course-correction from Congress.” This is itself
troubling, given that independent agencies are supposed to operate as creatures of Congress,
not regulatory knights errant. But it is even more problematic given the extent of the FTC’s
renewed efforts to escape the bounds of even its minimal discretionary constraints.

The Inevitable Tendency Towards the Discretionary Model

To paraphrase Winston Churchill on democracy, the FTC offers the “worst form of con-
sumer protection and competition regulation — except for all the others.” Democracy,
without constant vigilance and reform, will inevitably morph into the unaccountable exer-
cise of power — what the Founders meant by the word “corruption” (literally, “decayed”).
When Benjamin Franklin was asked, upon exiting the Constitutional Convention of
1787, “Well, Doctor, what have we got — a Republic or a Monarchy?,” he famously re-
marked “A Republic, if you can keep it.”*

The same can be said for the FTC: an “evolutionary process... subject to judicial review,”?’

if we can keep it. Any agency given so broad a charge as to prohibit “unfair methods of com-
petition... and unfair or deceptive acts or practices...” will inevitably tend towards the exer-
cise of maximum discretion.

This critique is of a dynamic inherent in the FTC itself, not of particular Chairmen, Com-
missioners, Bureau Directors or other staffers. The players change regularly, each leaving
their mark on the agency, but the agency has institutional tendencies of its own, inherent in
the nature of the agency.

The Commission itself most clearly identified the core of the FTC’s institutional nature in
the Unfairness Policy Statement, in a passage so critical it bears quoting in full:

* Fed. Trade Comm’n, Statement of Enforcement Principles Regarding “Unfair Methods of Competition” Under Section
5of'the FTC Act (Aug. 13, 2015) [“UMC Policy Statement”], available at
https://www.ftc.gov/system/files/documents/public_statements/735201/150813section5Senforcement.pdf.

% The 1996 FTC reauthorization was purely pro forma.

26 Benjamin Franklin, quoted in Respectfully Quoted: A Dictionary of Quotations, BARTLEBY.COM (last visited
May 22, 2016), http://www.bartleby.com/73/1593 . html

2T UPS, supra note 9.
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